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(3) A class deviation is a deviation 
which applies to more than one finan-
cial assistance transaction, applicant, 
recipient, or subrecipient. 

(b) The DOE officials specified in 
paragraph (c) of this section may au-
thorize a deviation only upon a written 
determination that the deviation is— 

(1) Necessary to achieve program ob-
jectives; 

(2) Necessary to conserve public 
funds; 

(3) Otherwise essential to the public 
interest; or 

(4) Necessary to achieve equity. 
(c) Approval procedures. (1) A devi-

ation request must be in writing and 
must be submitted to the responsible 
DOE Contracting Officer. An applicant 
for a subaward or a subrecipient shall 
submit any such request through the 
recipient. 

(2) Except as provided in paragraph 
(c)(3) of this section— 

(i) A single-case deviation may be au-
thorized by the responsible HCA. 

(ii) A class deviation may be author-
ized by the Director, Procurement and 
Assistance Management or designee. 

(3) Whenever the approval of OMB, 
other Federal agency, or other DOE of-
fice is required to authorize a devi-
ation, the proposed deviation must be 
submitted to the Director, Procure-
ment and Assistance Management or 
designee for concurrence prior to sub-
mission to the authorizing official. 

(d) Notice. Whenever a request for a 
class deviation is approved, DOE shall 
publish a notice in the FEDERAL REG-
ISTER at least 15 days before the class 
deviation becomes effective. Whenever 
a class deviation is contained in a pro-
posed program rule, the preamble to 
the proposed rule shall describe the 
purpose and scope of the deviation. 

(e) Subawards. A recipient may use a 
deviation in a subaward only with the 
prior written approval of a DOE Con-
tracting Officer. 

[61 FR 7166, Feb. 26, 1996, as amended at 64 
FR 56420, Oct. 20, 1999; 68 FR 50650, Aug. 21, 
2003] 

§ 600.5 Selection of award instrument. 
(a) If DOE has administrative discre-

tion in the selection of the award in-
strument, the DOE decision as to 
whether the relationship is principally 

one of procurement or financial assist-
ance shall be made pursuant to the 
Federal Grant and Cooperative Agree-
ment Act as codified at 31 U.S.C. 6301– 
6306. A grant or cooperative agreement 
shall be the appropriate instrument, in 
accordance with this part, when the 
principal purpose of the relationship is 
the transfer of money or property to 
accomplish a public purpose of support 
or stimulation authorized by Federal 
statute. In selecting the type of finan-
cial assistance instrument, DOE shall 
limit involvement between itself and 
the recipient in the performance of a 
project to the minimum necessary to 
achieve DOE program objectives. 

(b) When it is anticipated that sub-
stantial involvement will be necessary 
between DOE and the recipient during 
performance of the contemplated activ-
ity, the award instrument shall be a 
cooperative agreement rather than a 
grant. Every cooperative agreement 
shall explicitly state the substantial 
involvement anticipated between DOE 
and the recipient during the perform-
ance of the project. Substantial in-
volvement exists if: 

(1) Responsibility for the manage-
ment, control, or direction of the 
project is shared by DOE and the re-
cipient; or 

(2) Responsibility for the perform-
ance of the project is shared by DOE 
and the recipient. 

(c) Providing technical assistance or 
guidance of a programmatic nature to 
a recipient does not constitute sub-
stantial involvement if: 

(1) the recipient is not required to 
follow such guidance; 

(2) the technical assistance or guid-
ance is not expected to result in con-
tinuing DOE involvement in the per-
formance of the project; or 

(3) The technical assistance or guid-
ance pertains solely to the administra-
tive requirements of the award. 

(d) In cooperative agreements, DOE 
has the right to intervene in the con-
duct or performance of project activi-
ties for programmatic reasons. Inter-
vention includes the interruption or 
modification of the conduct or per-
formance of project activities. Suspen-
sion or termination of the cooperative 
agreement under §§ 600.162 and 600.243 
does not constitute intervention in the 
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conduct or performance of project ac-
tivities. 

§ 600.6 Eligibility. 
(a) General. DOE shall solicit applica-

tions for financial assistance in a man-
ner which provides for the maximum 
amount of competition feasible. 

(b) Restricted eligibility. If DOE re-
stricts eligibility, an explanation of 
why the restriction of eligibility is 
considered necessary shall be included 
in the solicitation, program rule, or 
published notice. Except when author-
ized by statute or program rule, if the 
aggregate amount of DOE funds avail-
able for award under a solicitation or 
published notice is $1,000,000 or more, 
such restriction of eligibility shall be 
supported by a written determination 
initiated by the program office and ap-
proved by an official no less than two 
levels above the initiating program of-
ficial and concurred in by the Con-
tracting Officer and legal counsel. 
Where the amount of DOE funds is less 
than $1,000,000, the cognizant HCA and 
the Contracting Officer may approve 
the determination. 

(c) Noncompetitive financial assistance. 
DOE may award a grant or cooperative 
agreement on a noncompetitive basis 
only if the application satisfies one or 
more of the following selection cri-
teria: 

(1) The activity to be funded is nec-
essary to the satisfactory completion 
of, or is a continuation or renewal of, 
an activity presently being funded by 
DOE or another Federal agency, and 
for which competition for support 
would have a significant adverse effect 
on continuity or completion of the ac-
tivity. 

(2) The activity is being or would be 
conducted by the applicant using its 
own resources or those donated or pro-
vided by third parties; however, DOE 
support of that activity would enhance 
the public benefits to be derived and 
DOE knows of no other entity which is 
conducting or is planning to conduct 
such an activity. 

(3) The applicant is a unit of govern-
ment and the activity to be supported 
is related to performance of a govern-
mental function within the subject ju-
risdiction, thereby precluding DOE pro-
vision of support to another entity. 

(4) The applicant has exclusive do-
mestic capability to perform the activ-
ity successfully, based upon unique 
equipment, proprietary data, technical 
expertise, or other such unique quali-
fications. 

(5) The award implements an agree-
ment between the United States Gov-
ernment and a foreign government to 
fund a foreign applicant. 

(6) Time constraints associated with 
a public health, safety, welfare or na-
tional security requirement preclude 
competition. 

(7) The proposed project was sub-
mitted as an unsolicited proposal and 
represents a unique or innovative idea, 
method, or approach which would not 
be eligible for financial assistance 
under a recent, current, or planned so-
licitation, and if, as determined by 
DOE, a competitive solicitation would 
not be appropriate. 

(8) The responsible program Assist-
ant Secretary, Deputy Administrator, 
or other official of equivalent author-
ity determines that a noncompetitive 
award is in the public interest. This au-
thority may not be delegated. 

(d) Approval requirements. Determina-
tions of noncompetitive awards shall 
be approved, prior to award, by the ini-
tiating program official, by the respon-
sible program Assistant Secretary (or 
official of equivalent authority) or des-
ignee, who shall be not less than two 
organizational levels above that of the 
project officer, by the Contracting Offi-
cer and shall be concurred in by local 
legal counsel. Where the amount of 
DOE funds is less than $1,000,000 for a 
noncompetitive financial assistance 
award, the determination shall be ap-
proved by the cognizant HCA and the 
Contracting Officer. Concurrence for a 
particular award or class of awards of 
$1,000,000 or less may be waived by 
local legal counsel. 

(e) Documentation requirements. A de-
termination of noncompetitive finan-
cial assistance (normally prepared by 
the responsible program official) ex-
plaining the basis for the proposed non-
competitive award shall be placed in 
the award file. 

[61 FR 7166, Feb. 26, 1996, as amended at 64 
FR 56420, Oct. 20, 1999; 66 FR 34784, July 2, 
2001] 
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